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REFLECTIONS 
3 | 
TENANTS rox LIP E, 


Created by Ad of Law, 
As Tenants in Tail after Poſhbility of 
Iſſue extinct, | 
Tenants in Dower, 


Tenants by the Curteſie: 


Created by Ad of the Party, 
As Tenants for Life---and Tenants per 
auter vie. 


With ſome Obſervations upon the Principles of 
Injunctions for reſtraining ſuch Tenants, and 


others, from Waſte, 
A after poſſibility of ĩſſue extinct, 
though in fact no more than a 


tenant for life, was not puniſhable for 
waſte, 


T Common law, a Tenant in Tail 


1 

walte, for the inheritance that once was in 

deer; and therefore the law indulged him 
tw 


that privilege.” 

Tenants by the curteſie and in dower, 
were puniſhable at common law, and ſub- 
eject: to pay damages to the value of the 
waſte committed in an action commenced 
by the owner of the inheritance. But that 

- particular ſpecies .of tenants who enjoyed 
eſtates created by a& of the party, were 
not liable to anſwer - in damages or other- 
wiſe for any waſte committed by them, 


becauſe it was in the power of the perſon 
who created the eſtate, to impoſe ſuch 
terms as he thought proper, and if he ne- 
glected it, he had no one to blame but 
himſelf. But thoſe particular intereſts for 
life, which devolved upon the tenants by 
nere aft of Iaw, were always ſubje& to 
the controul of that law, which gave birth 
to their exiſtence ;.. and, therefore as it was 
not in the power of the perſon, who oyrned 
the inheritance, to reftrain ſuch fenants 
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from the commiſſion of waſte, the law 
took care to ſecure the inheritance from 
any injury or deſtruction ſuch tenants might 
do to its prejudice. 


| Though this doctrine reſpecting tenants 
for life, created by the party, may appear 
very rational in theory, yet it was found 
extremely inconvenient in practice, as ſuch 
tenants took advantage of the ignorance of 
their grantors, and availing themſelves of 
the protection of the lau, frequently com- 
mitted acts of depredation, not only inju- 
rious to the owners of the inheritance, but 
higaly detrimental to the general welfare 
of the publick. 


It is true, there were ſome doubts a- 
mongit the common lawyers, whether a 
tenant by the curteſie, though created by 
at of law, was puniſhable for waſte ; but 
the better opinion ſeems to have been, 
that he was; and if we conſider that he 
owed his, eſtate merely to the law, the 
OY | lame 
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ſzme law that gave it him, by nd meals 
gave him a power of doing any thing which 
would be detrimental to the owner of the 
inheritance: ſuch doctrine would be in- 
conſiſtent with thoſe ſound principles of 
reaſon and policy; on which the common 
law of this country is founded, 


Though the ſtatute of Marlebridge pro- 
vided a remedy againſt TENANTS FOR 
Lirz, and TENANTS FOR YEARS, by 
giving the owner of the inheritance an ac- 
tion, in which he would be intitled to 
recover damages for the waſte committed, 
yet in as much as the recompence was 
frequently inſufficient to anſwer the 
real damages committed, the ſtatute of 
Gloſter not only enlarged the meaſure | 
of damages, by declaring that the place 
waſted ſhould be recovered together with 
treble damages, as an equivolent for the 
injury, but alſo extended the remedy a- 
oainſt tenants by the curteſie, and tenants 
in dower, who were till then, only pu- 
niſhable at common law. 


At 


Ins! 
At firſt fight, one would have been 
tempted to think, that the recompence 
here given, would be a very ample ſatis- 
faction for any injury any tenant for life 
might commit, but there are ſo many in- 
conveniencies attending the proſecution of 
a ſuit under this ſtatute, that it is very ſel- 
dom adopted, The more modern practice 
is for the owner of the inheritance to com- 
mence an action upon the caſe, in the na- 
ture of an action of waſte, in which caſe, 
though he is not abſolutely entitled to re- 


cover treble damages, yet he will obtain 
in damages, a recompence in proportion 


to the real injury he has ſuſtained. By 
this means, the difficulties attending an 


action upon the ſtatute are avoided, and 


he plaintiff as liberally paid, as if he had 
really recovered the place waſted, with 
gots e ny by the act of 
PRs. | | 


At common law, and under the ſtatute 


of Gloſter, the reverſioner or remainder- 


man, 


11 J 
man, might bring his action againſt 
tenants by the curteſie, and tenants in 
dower after they had even ſold their 
eſtates, for as no privity ſubſiſted between 
the alience and the owner of the inherl- 
tance, and as the tenants by the curteſie 
and in dower, could net confer à privi- | 
lege they themſelves were not entitled to; 
the lands became equally forfeitable, in 
whoſoever hands they were by the com- 
miſſion of waſte; and this very remark- 
able and convincing reaſon is afligned, bo- 
cauſe, as the alience would by the pur- 
chaſe become tenant per auter vie, and no 
action lay againſt tenants per auter vie, till 
the ſtatute! of Marlebridge, the conſe- 
quence would have been, that the reverſi- 
oner or remainderman would have loſt his 
remedy, which the law will never ſuffer. 
The alienee could not be tenant by the 
curteſie, or tenant in dower, for ſuch ef. 
tates are only created by act of law, where- 
as, his eſtate originated by the mere act 
of the party; and ſuch a tranſmutation of 
ny 


(3 
property, could never prejudice the owner 
of the inheritance, for that would make the 
law the inſtrument of injuſtice ; and there- 
fore the common law right of action is 


never loſt againſt tenants by the curteſie 
or in dower, by ſuch a transfer of property. 


Sometimes the law gave the damages to 
one and the inheritance to another, in aft 
action upon the ſtatute of Gloſter ; as 
where an eſtate was limited to A for life, 


with reverſion in fee to B, and they both g 


joined in a leaſe to C for life. In this caſe 
Lord Coke ſays, in an action brought by 
the grantors, one ſhall have the damages, 
and the otlier ſhall recover the place waſt- 
ed. And here it may not be improper to 
obſerve what inconveniences and difficul- 
ties aroſe, reſpecting the place waſted ; for 
if judgment had been recovered upon the 
ſtatute of Gloſter, againſt a tenant for life, 
for waſte done in a houſe or a wood, unleſs 
the waſte had been committed in the lan- 


guage of the law ſpar/m, the plantiff 
| B would 
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would only g entitled to recover the room 


ex the ſpat: where the tree grew, which of- 
ten proved rather a burthen than other- 


wiſe to him; and for that reaſon, this action 
Is pretty generally diſuſed, _ . 


It is worth while to obſerve, how ex» 


cremely cautious the law has been, in pro- 


tecting the reſpective intereſts of the parties, 
and therefore, though tenants for life whe- 
ther created hy act of law or otherwiſe, were 
entitled to alt privileges which were neceſ- 
Hary for the benefit and enjoyment of their 
eſtates, yet if at any time they exerciſed 
thole privileges to the prejudice of the in- 
heritance, they immediately became re- 
ſponſible, by txpoling their eſtates to for · 
feiture, guoed the particular part abuſeid, 
and ſubjecting themſelves to make good 
| 4he damages they had committed: for 
however juſtly entitled a tenant for life 
may be to cut down timber to repair the 
houſe he lives in, to maintain His barns, to 
nen his gates and tiles, and to make 

— ploughs 
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ploughs for the tilling of his land] yet if he 
cuts downtimber' and ſells it, he thereby 
becomes ſubject to an action of waſte, for 
converting it to an e no endet 
law to op te” it to. 


* 


Me Autredbed de- taw-tiicrpotis: bs 


authority, and gives the owner of the in- 
heritance, an action againſt ſach tenants 
for life, either upon the ſtatute or at com- 
mon law. Nay further, if timber trees 
be cut down by a ſtranger, the owner of 
the inheritance, and not the tenants for life, 
ſhall have them ; and whoever takes them 
away, whether a ſtranger or the tenants for 
life, ſhall be anſwerable for the fame in an 
action of Trover, to ſach owner of the in- 
heritance- But there may be cafes where 
even the owner of the inheritance ſhall 
not be able to ſupport an action of Trover 
for timber trees cut down, either by the 


tenant for life, or à ſtranger; as where an 


eſtate is limited to A for life, with remain- 


| 
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der to B in tail, with remainder or rever- 
ſion to C in fee, if timber trees be cut 
down by the tenant for life, more than 
are ſufficient to anſwer the purpoſes and 
privileges incident to ſuch eſtate for life, 
tho' B if living, may bring his action of 
Waſte or Trover againſt A, yet if B dies, 
the action of Waſte de volves upon C the 
owner of the inheritance, and the action of 
Trover for the timber will go to the exe- 
cutor or adminiſtrator of B, for the right 
of property in the timber, from the ſeve- 
trance being once veſted in B, that right as 
a perſonal one, will ga to the executor or 
adminiſtrator of B, but not ſo compleatly 
as to enable the executor or adminiſtrator 
to ſupport the action till demand and 
reſuſa! of the timber has been proved; 
for though the right, veſted in the executor, 
was a perſonal one, yet inaſmuch as Tro- 
ver always imports that kind of Tort which 
falls within the doctrine of perſonal acti- 
ons, it will be abſolutely neceſſary for ſuch 
executor or adminiſtrator, to make a de- 


mand before he brings his action, 


I 


Great as theſe benefits are, and however 
well protected our property may be, both 
by the common and ſeveral ſtatute laws, 
yet as preventive juſtice is infinitely pre- 
ferable to puniſhing the offenders, either 
for wilful or ignorant acts of depredation, 
courts of equity have very wiſely interpoſed 
their authority, and ſtopt the commiſſion 
of thoſe acts by injunction, which no da- 
mages, no pecuniary puniſhment, would 
ever be equal to repair. And here it will 
be neceſſary to remark, that as all courts 
of equity were introduced to correct the 
rigor of the common law, and the better 


to enable the judges of thoſe courts to do 


equal and indifferent juſtice to all wha 
appeal to them, ſuch judges are bound to 
make the common law, the ground-work, 

the baſis and the rule of their conduct; 
for it is their duty not to annihilate, but 
to improve that law, and render it more 
ſubſervient to the general intereſts of man- 
kind, by founding their judgments not on 
the rigid rule of right, but on the parti- 
cylar 


IS: = #8 

&1)lar circumſtances of the caſe, - and tem- 
pering them with z moderation and lenity 
the common law, as a poſitive inftitution, 
is incapable of. For this reaſon it is, that 
whoever applies for an injunction, muſt 
ſhew himfelſ owner 6f the inheritance; 
for as the common and ſtatute law provid- 
ed a remedy for him only who was entitled 
to the inheritance, the courts of equity, 
which found their juriſdiction upon. theſe 
laws, expect the ſame right in the parties 
applying for its interpoſition, as would en- 
able them to recover at law. And ſo ve- 
ry particular are thoſe courts in their atten- 
tion to the Legal Rights of the partier, 
that even in caſes where an eſtate has been 
given to huſband and wife: for life, witl 
remainder to the firſt and other ſons of 
their two bodies begotten in tail male, 
with remainder to B in tail general; in 
this caſe, when the huſband and wife have 
cut down timber before iſſue born, they 
have been enjoined from committing. any 
further waſte at the application of B 
the remainderman: for as B, ill ſue 

born, 


1 
born, was the apparent owner of the inheri- 
| tance, he only was intitled to the timber. 


The court even refuſed to impound the 
monty, till the event of iſſue born, &c. 


Was determined, but decreed the money 
10 be paid to the remainderman in the firſt 


inſtance, and upon this principle, becauſe 
he oply at the committing of the waſte, 


was capable of ſupporting an action at 
common law or upon the ſtatute, or to have 
recovered damages for the timber in an 
action of Trover, for though the remaijn- 
derman--could not bring treſpaſs, becauſe 


the tenant for life's poſſeſion prevented it, 
that action being merely poſſeſſory, yet 


when the timber was ſevered from the 
land, he might ſapport an action of To- 
ver, for as poſſeſſion is the heartſtring of 
treſpaſs, 'ſo property alone gives a ** 
to maintain Trover. 


Indeed courts of equity have greatly 
extended their authority, and with great 
n — relief, (where no action of 
5 5 walte 
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waſte lay either at common law, or upon 
the ſtatute,) in the particular inſtance of 
a tenant in tail after poſſibility of iſſue ex- 
tinct, whom they have reſtrained by in- 
junction, from pulling down houſes, cut- 
ing down trees which ſtood in the defence 
of the houſe, and fruit trees in the garden; ; 
and for this reaſon as I underſtand it, be- 
cauſe, though he is diſpuniſhable at com- 
mon law, for the inheritance that once 
was in him, yet that law which exempted 
him from puniſhment for waſte, did not 
give him a-partial right to the inheritance, 
it gave him a right only to vsE AND EN- 
Joy and not to ABUSE OR DESTROY the 
inheritance, Such a power, would be in- 
conſiſtent with every idea of an eſtate for 
life, and repugnant to juſtice and common 
ſenſe. | For the ſame reaſon it is, that 
where a tenant for life without impeach- 
ment of waſte, pulls down houſes, or at- 
tempts to deſtroy trees planted for the or- 
nament of the houſe, a court of equity 
will reſtrain him by injunction ; for the 
granting of an eſtate for life, without im- 


peachment 


1 
peachment of waſte, does not give ſuch 
tenant for life a power to deſtroy the in- 
heritance. A more ſtriking caſe cannot 
be found to confirm the doctrine here 
maintained, than where upon an excepti- 
on taken to the Maſter's report, becauſe he 
had charged tlie tenant for life without 
impeachment of waſte, with ſeveral fums 
for the repairs of tenants houſes upon the 
eſtates, the court over-ruled the exception, 
and declared, that notwithſtanding tenant 
for life is without impeachment of waſte, 
yet he ſhall be obliged to keep tenants 
houſes in repair, and ſhall not ſuffer them 


to run to ruin. 


Indeed. in the caſe of a Biſhop's leaſe, 
a tenant for years who at common law was 
not puniſhable for waſte, and only made 
ſo by ſtatute, tho! poſſeſſed of a term for 
years, without impeachment of waſte, by 
the expreſs grant of the owner of the in- 
heritance, notwithſtanding he was permit- 


ted to carry A. the brick earth he had 
g! 255-4 already 
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already dug, was ſtill reſtrained by in- 
junction from any further digging; for! 
the leſſee, tho à tenant without impeach- 
ment of waſte, ſhall not be permitted to 
deſtroy the field againſt the biſhop, the 
reverſioner in fee, to the ruin of the inhe- 
ritance of the church. But if the biſhop 
had granted a power to the leſſee to dig 
brick earth, tho it would have been equal- 
ly as injurious to the inberitance, as the 
tenant's digging it under an idea of his not 
being ſubject to impeachment for waſte 
yet even the biſhop himſelf could not after- 
wards have prevented it It is true that 
me biſhop is the owner of the inheritance/ 
but that he has ſuch an abſolute dominion 
over it, as a common lay perſbn is entit- 
led to exerciſe over his own eſtate, is at 
leaſt diſputable, for the owner of : a lay,; in- 
heritance may cut down. trees, pull down 2 
houſes, and do what he pleaſes, without 
being accountable to any, one for his con- 
aut; but a biſhop moſt clearly cannot 
do any ſuch thing, for if he gulls down 

the 
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che palace, or even lets it run to ruin, 
though as owner of the fer no action of 
waſte, yet a prohibition at common law, 
lay againſt him, and upen his death, his 
executor would be ſubje t to repair the 

| - 000g oh an action for r 
Beſides the caſts e alert to, which 
i merely to preventive juſtice, 
there are not wanting authorities to prove 
that courts of equity, here they have ſeen 
that the bare granting of an injunction 
would be inſufficient to anſwer the true 
ends of juſtice, with à ſpirit that does ho- 
nout to their proceedings, have not only 
exerted theic authority to the utmoſt, but 
even extended it to do compleat juſtice. 
A more conſpicuous inſtance of the kind 
does not occur, than in that moſt excel- 
lent deere pronounced in the caſe of Lord 
Barnatd, a decree which appears to be 
founded in the moſt ſublime principles of 
juſtice and equity. Lord Barnard who 
-being only texuat for life, without im- 
peachment 
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peachment of waſte, had almoſt totally 
defaced the manſion-houſe, by pulling 
down great part, and was proceeding en- 
titely -to ruin it, was not only reſtrained 
from the commiſſion of any further waſte, 
but even compelled to repair the wanton 
injury done to the inheritance, and the 
more effectually to enforce the execution 
of ſo juſt a decree, the judge who pro- 
nounced it, appointed commiſſioners to 
ſee it carried into execution. 


Having thus far endeavoured to ſhew 
the principles upon which injunctions far 
waſte, againſt tenants for life, and tenants 
for years, have been granted, it may not. 
be altogether uſeleſs and unneceſſary to 
point out where the authority of  caurts 
of equity hath been exerted to reſtrain te- 
nants for life, from the commiſſion af 
waſte, al tho o a& had been done, but only 
an intention ſhewn, and a right of doing it 
claimed by the tenant for life. As where 


a bill was brought by the owner of the re- 
verſion, 


121 


verſion, againſt tenant for life, and no 
evidence of any actual waſte, yet as he 
inſiſted upon his right, and it appeared he 
had none, the court granted an injunc- 
tion for it is not neceſſary that the own= 
er of the reverſion ſhould wait till waſte 
actually committed, it will be ſufficient to 
prove that the tenant for, life has no ſuch 
power as he claims, or intends to exerciſe, 
In this caſe, tho' the reverſioner could 
have no action at law till waſte actually 
committed, yet the want of ſuch a legal 
power to prevent a tenant for life from 
deſtroying perhaps the very beauty of the 
eſtate, inſtead of impeaching the authority 
of a court of equity, rather points out and 
confirms the wiſdom of its interpoſition. 


Moreover, there may be, and certainly 
have been caſes, where no legal remedy 
ever exiſted; and yet courts of equity 
upon the ſoundeſt principles of juſtice and 
policy have interpoſed particularly in the 

caſe of a mortgagee in fee in poſſeſſion, 
| who 


1 
who has not only been teſträined Feth 
committing any further waſte, but abſo- 
lutely decreed to account for the timber 
already cut down. Fete no legal means 
could be purſued to prevent the mortga- 
gee from committing waſte ; for being 
ſeized of the fee, he was legal ownet of 
- the inheritance, and as ſuch, entitled tb 
do what he pleaſed with it; but a court 
of equity in favour of the mortgagor will 
confider ſuch eftate, tho abſolüte in law, 
merely as a ſecurity in the hands of the 
mortgagee, and will not ſuffer him te ex- 
erciſe that legal anthority to the prejudice 
of the eſtate, and y of the __ 


gagor. 


„ „ cod 


The fame doctrine [quite holds 5 
in the cafe of a truſtee, Who; if lie euts 
| down” iiber, will not only be reſtraitied 
but compelled to account for the prbfits 
ariling from the waſte committed; for if 


his conduct was to paſs with ipUnity, it 


would defeat the very ends for which the 
eſtate 
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eſtate was conveyed to him. And here it 
may be proper to obſerve, that the in 
many eaſes à court of equity will direct 
an account to be taken of the profits ariſ- 
ing from the waſte” committed, yet if 
the party has diſpoſed of his intereſt be- 
fore a ſhit inſtituted, it wilt leave the 
owner of the inheritance to feek his re- 
medy at law ; for wherever the court in a 
eaſe of this kind, exerciſeth a legal and 
equitable power, it is barely to prevent a 
multiphicity of ſuits---as in the caſe of a 
bill brought for an account and fatisfation 
for waſte, in cutting down trees, againſt 
an affignee of the _ lefſee of a college, 
after an affignnent of the term, and for 
the . waſte done before the afenmeiit, the 
eourt;obliged the plaintiff to ſeek his re- 
mady at law: but if the waſte had been 
committed by the aſſignee, and an injunc- 
tion as welb as an account had been pray- 
ed, the court to prevent a double ſuit, 
vauld have: entertained. the bill; the 
ro upon which. courts of equity 
u bit found 


28 J 
found their juriſdiction, being often cal- 
culated rather to prevent an injury, than 
to give ſatisfaction for it. And upon a 
bill brought againſt the executors of a 
jointreſs to have a ſatisfaction ont of aſſets 
for permiſſive waſte, upon the jointure of 
the  teftatrix, the court diſmiſſed .' the 
bill, and declared, that as the jointreſs 
was under no covenant. to keep the join- 
ture in good repair, like the common caſe, 
without ſome particular circumſtances, 
there was no remedy in law, or equity 
for permiſive waſte, after tne death of the 
particular tenant. 


Whoever therefore ſeriouſly reflects 
upon the nature of injunctions, and con- 
ſiders the confequences of them, will ſee 
the utility, and admire the wiſdom and 
policy of their introduction: for if an 
eſtate had been granted to A for life, with 
remainder to B for life, with remainder 
to O in tail. If A ſhould commit waſte, 
and B ſhould refuſe to join with C in an 
| | actio n 


11 
action for waſte, C could have no fuch 
action till B's death; and before that 
event might take place, the firſt tenant 
for life might ruin the inheritance. A- 
gain, if a leaſe be made to D for life, 
remainder to E for life without impearh- 
ment of waſte, remainder to T in tail: if 
D ſhould commit waſte, in this caſe the 
remainderman in tail, could not ſupport 
an action of waſte, without the concur- 
rence of the intervening tenant for life, 
and yet a court of equity will grant an 
injunction; for if the collufioh of E with 
D was to be countenanced, it would 
be in the power of the firſt tenant for life 
with ſuch connivance, to ruin the inheri- 
tance; but a court of equity will not ſuffer 
D, even with. the concurrence! of C the re- 
mainderman for life, tho' a tenant, without 
impeachment of waſte, to act ſo injuriouſly 
to the inheritance. Let it | ſuffice, that 
when E comes into poſſeſſion, he is armed 
with a power of cutting down timber 
trees, and doing thoſe acts which the pre- 
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erding tenant for life has no authority to 
exerciſe, and therefore, till he is actually 
in poſſeſſion, a court of equity will not 
ſuffer any colluſion between him and an 
unpriviledged tenant for life to prejudice 
the inheritance, to. paſs unnoticed and 
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